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NOTES of 


Driving While Under the Influence of Drink 


There have been numerous decisions of the Divisional Court 
which should guide magistrates in the exercise of their powers 
and duties as to penalties and disqualifications under the Road 
Traffic Acts. In addition, the Lord Chief Justice has addressed 
meetings of magistrates on this subject 

In the Divisional Court on October 12, when an appeal by 
the prosecutor by Case Stated was being considered, the 
respondent having been fined £5 for driving while under the 
influence of drink, the Lord Chief Justice made observations 
which should be heeded by all magistrates’ courts 

Lord Goddard said he could not understand how, for the 
offence of driving under the influence of drink, a court could 
consider that a fine of £5, whatever the station in life of the driver 
was, could be an adequate penalty 

Driving under the influence of drink was one of the worst 
offences which it was possible to commit. A motor-car in the 
hands of a man under such influence was a most dangerous 
instrument and the driver was placing the lives of his Majesty's 
subjects in peril 

It must never be considered in mitigation that no one was 
injured. If someone was, the driver could be charged with another 
offence. The offence consisted of doing a dangerous and wicked 
thing which placed other people in danger and the question that 
magistrates should ask themselves in such cases was whether 
any reason existed why the offender should not be sent to prison 

It is quite common for a plea in mitigation of the offence to be 
made on the ground that no actual injury to anyone has resulted. 
The Lord Chief Justice put his finger on the weak spot by pointing 
out that where a driver does cause actual injury he may be 
charged with a graver offence and become liable to still greater 
penalties. What is emphasized is that the offence is of itself 
one of great gravity, even when there are no aggravating cir- 
cumstances, and that magistrates must often face the unplea- 
sant duty of imposing a sentence of imprisonment upon a man 
of good character with no record of convictions. 


Poor Prisoners * Defence 


In the Court of Criminal Appeal on October 2, the Lord Chief 
Justice again called attention to the unjustified grant of defence 
certificates when it was plain that there was really nothing that 
counsel could say that could not equally be said by the prisoner 
himself In the case before the court, the prisoner had 
apparently made full confession, and all that counsel could do was 
to read a statement the prisoner had written. Lord Goddard 
said that when a prisoner had made confession it was probably 
better in most cases that he should himself make any plea for 
mitigation, and pointed out that legal aid at the public expense 
should be granted when it was in the interests of justice. There 
were too many cases in which, the prisoner having made full 
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confession and being able to plead for himself, the public had 
been put to expense by the grant of free legal aid. The object 
of the Poor Prisoners Defence Act was to assist prisoners in 
putting their defence forward, and there might be cases in which 
counsel could bring before the court matters in mitigation, but 
this was not such a case 


Probation and Conviction 

Before the coming into operation of the Criminal Justice 
Act, 1948, there was no conviction when a person was placed 
on probation by a court of summary jurisdiction, but at assizes 
or quarter sessions there was a conviction Section 3 of the 
statute of 1948 provided that a probation order, by whatever 
court made, should be on conviction. The offender, is, however, 
spared some of the possible consequences of a conviction 
Section 12 (1) provides that, subject to the provisions of the 
section, a conviction upon which a probation order is made 
shall be deemed not to be a conviction for any purpose other 
than the purposes of the proceedings in which the order is made 
and of any subsequent proceedings which may be taken against 
the offender under the foregoing provisions of the Act, with a 
proviso as to a person subsequently sentenced for the offence in 
respect of which he was put on probation. 

In R. v. Stobbart (The Times, October 3), the court of 
Criminal Appeal considered the effect of this section in relation 
to the provisions of s. 21 (1) of the Act. The appellant had been 
sentenced at Assizes to three years’ corrective training and 
appealed on the ground that there were not two previous con- 
victions before the court which would justify the passing of the 
sentence imposed. 

In the course of the judgment, the Lord Chief Justice said that 
the appellant had been twice previously convicted, the first time 
for larceny, when he was fined, and again this year, for breaking 
and entering, when he was placed on probation for two years. 
He committed his present offence during that period. The 
question was whether a conviction in respect of which a proba- 
tion order was made could be one of the two convictions which 
must be in existence before a sentence of corrective training 
could be imposed. 

Having referred to the words of s. 12 (1) and s. 21 (1) of the 
Act, the Lord Chief Justice said the present appellant had been 
punished only once and it seemed clear that the second conviction 
could not be taken into account for the purposes of s. 21 (1). 
The court substituted a sentence of two years’ imprisonment. 

Lord Goddard also observed that it was strange that because 
a man had been placed on probation, he should not be subject 
to a sentence of corrective training, since it would appear to be 
just the kind of treatment by which he might be benefited. 
Such a comment, coming from the Court of Criminal Appeal, 
will no doubt be duly considered when any question of possible 
amendments to the Criminal Justice Act may arise. 
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Questioning a Suspect 


There ss a tantalizing incompleteness about the report in a 
Northern Ireland newspaper concerning a girl of twelve years 
of age who was put on prohat by a juvenile court on a 
charge breaking and entering and stealing. It appears that 
she was to be taken to polece barracks for questioning, and 
that an officer, gave mstruct that the car was to be driven 
The evidence was 
part m the offence, but that 
later she ; what w to her if she told the truth 
The report s to what reply, if any, she received 
ater on at home 


slowly, a likely she we | confess 
that t e child demed ar 


ld hapyx 


but apparently 
It would be interesti what was said in answer to 
her inquiry, and whether y pornt was taken upon it as to the 
admissibilit f the vidence. We do not for one 
moment suggest that any i ms were extracted from a 
child by threats o y aching them, but questions 
could be raised as to polwe decided to make a charge 
and at what stag imunsstered, whether a parent 
was present wher ment w taken These are matters 
which mood deal o tent is given by police in this 
Ireland The fact that the 
home suggests that it would 
in the presence that the police treated her 


quit fairly 


Police and Democracy 
things in the current issue of 
fascinating article by the com 
the Police in a Democratic 


Among the usual batch of go 
the Police Collewe Magazine is a 
mandant, entitled The Rok 
State 

The subject is, as Brigadier D s article shows, of supreme 
importance as well as great historical interest The idea of a 
police state is abhorrent to the embers of a wellare state 
based on democratic principk and this article contrasts 
various ideas of the functions of a poliwe force in various kinds of 

police states, have or have 

stitutions of a police state. It 
uled a conquered country he 


state, some of which, without be: 
had in the past something like the ! 
is pointed out that when Napok 
instituted secret police not unlike the Gestapo of the Hitler 
regime 

The nleas as to the f police have varied in different 

the present. Brigadier Dunn 

S300 B.C. under which the 
police not only enfor minal law but were responsible for 
public health, sanitation and regulation of trade. Somewhat 
| obtaim in some countries 


countries from the ca 


instanced the Egypt 


simular ideas as to police 


When the Romans cong 


force of a 


» country they maintamed law 
is probably the only way of 


and order by 


doing so today, in the early stages at all events 


By contrast the article turns to the development of the 


democratic ideal in this significant passage The other type 
of law and law enforcement grew up in Northern Europe in the 
Scandinavian and Saxon countries and came to this country 
with the Anglo-Saxons. It has as a basis the principle that it ts 
the duty of every freeman to enforce the law and to maintain 
the peace 

Thus it is clear that there are two different ideas about law 
enforcement. One is imposed | 1 the top by a conqueror the 
other grows from the bott w the will of the people 
Fortunately for us, we chose the latter, and that is why the English 
ntidence of the people and is held in 


pohoeman enjoys the co 
The police 


high esteem everywhere A her Dunn says 


are very jealous of the freedom of the citizen which they them- 
selves enjoy.” 

Among many interesting features of the American system, 
with its varied and numerous police forces, Brigadier Dunn 
notes that some wealthy communities pay their police very well 
indeed and have very good pension schemes, and that in some 
of these wealthy communities a man must obtain a law degree 
before he can enlist as a constable. In England, of course, 
the policeman ts a servant of the Crown, and as the article 
points out 1s personally responsible for his acts, enjoying no 
immunity from the law 


The article leaves one with the impression that Charles Reith 
was right when he said that the British police idea may be 
considered the greatest contribution the British have made 
towards future civilization. 


Criminal Science and the Police 


Another important article in the magazine ts based on an 
address given at the police college by Professor J. W. Cecil 
Turner who ts Secretary of the department of Criminal Science 
in the University of Cambridge. Professor Turner is a recognized 
authority on criminal law and he had a considerable share in 
the foundation of the Criminal Science Department. 


The object of his lecture was evidently to explain to the students 
at the college what were the aims of such a department, how it 
set to work, and in what ways police could collaborate in its 
work. Professor Turner said that the department must rely on 
many associated studies and activites such as criminal statistics, 
medical jurisprudence, forensic psychology, and police science 
By police science he meant the work done in the police 
laboratories and other sections of the police organization to 
assist in the detection of crime, the arrest of offenders and the 
acquisition of evidence. He regarded it as of the utmost 
importance that those engaged in studying and attacking crime 
as a manifestation of anti-social conduct should at least under- 
stand what is the place of their own particular activity in the 
whole picture of criminal science, and should be able to realize in 
outline how they are assisting and being assisted by the work 
done in the other branches of that science. Professor Turner 
gave credit to that famous Cambridge Professor, C. S. Kenny, 
as the first writer on criminal law in English to appreciate the 
need to put criminal law in its proper perspective in relation to 
the other aspects of criminal science 

Every member of the criminal science department, said the 
lecturer, had had some sort of practical experience of the admini- 
stration of law. The formulation of theories though necessary 
was not by itself enough ; account must be taken of the intensely 
human aspect of the topic 

The department has made a beginning in research by con- 
ducting two factual inquiries, the first of which was an investi- 
gation into the working of the power given under s. 54 of the 
Children and Young Persons Act, 1933, to send children to 
remand homes for the four weeks maximum period The 
questions to be answered were to what extent it was being used, 
how far its use had proved successful, and what in fact were 
its after-results The compilation of necessary material had 
been completed. A second inquiry which was being conducted 
was into the problem of the sexual offender. About 3,000 cases 
had been reviewed, representing about a quarter of the cases 
known to the police, and the report was in course of preparation 

They value of the work of such a department, in the hands of 
the right people, as in the case of the Cambridge department is 
obvious, and the part which the police can play by furnishing 
Statistical and other information is of the greatest importance 
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Police and Street Traffic 


The long overdue recension of the regulations for pedestrian 
crossings in the London Traffic Area (S|. 1951, No. 1193) and 
elsewhere (S.1. 1951, No. 1192), which wi! (ake effect on October 
31, has not passed without adverse icism. One of the 
criticisms is the failure of the Minister Transport to use the 
power given by s. 18 (2) of the Road Traffic Act, 1934, of pro- 
hibiting foot passenger traffic on the carriageway within one 
hundred yards of a crossing. If a regulation were made by 
virtue of this power, a good deal of the present “ jay-walking " 
would (it is claimed) be canalized, and dangers would be lessened 
for motorists and pedestrians alike, at small trouble to the 
latter. Whether this point be good or not, it has reminded us to 
ask ourselves what are the powers of the police in regard to 
highways. We have been struck with the reflexion how shadowy 
these powers are, when it comes to the control of persons on 
the highway, ordinary passers and re-passers, as distinct from 
those whom there is statutory power to direct and those who may 
be suspected of offences. As regards motorists, there are well 
known specific powers, and all drivers of vehicles are under 
certain obligations, by the Road Traffic Acts, 1930 to 1934, and 
otherwise—obligations which the police enforce. But what right 
(for example) has a constable to order a pedestrian not to cross 
except by a pedestrian crossing, or to walk on the left side of the 
pavement ? The latter, we think, none : though enjoined in the 
Highway Code, this rule has no legal force. But taking the more 
serious question, we know of no authority, in absence of regula- 
tions under the power above cited, for a constable’s preventing 
a pedestrian from crossing where there are no studs or beacons, 
or walking in the carriageway instead of on the pavement 
In Moriarty’s Police Law it is stated: “the police in the 
pursuance of their duty to maintain order have a general power 
to regulate traffic so that every person may freely pass and 
repass on the highway.” But this comes under the cross-heading 
“ Regulation of Vehicular Traffic,’ and goes on, after the words 
quoted, to refer to s. 49 of the Road Traffic Act, 1930. This 
section seems rather to pre-suppose some power elsewhere, 
and apart from this, does not purport to deal with traffic 
which is not vehicular. Putting the supposed “ general 
power " at its highest, one may still doubt what power, if any, 
the police have as against pedestrians. Moreover, Moriarty in 
the words above quoted puts police powers distinctly higher than 
is done by Halsbury, who seems silent about any common law 
power of controlling traffic. “ The most important general 
duties of constables,” says Halsbury, * are to preserve the King’s 
peace, and with that object to keep watch and ward in their 
several districts, and to bring criminals to justice . It is also 
the general duty of the police to protect life and property.” We 
greatly doubt whether this entitles a constable to interfere with 
the way in which a pedestrian makes use of the highway, or 
indeed with the way a vehicle does so, so long as the express 
powers of some statute do not happen to apply. 


Professional Remuneration and Relationships 


Several matters of specific concern, and a good many more of 
analagous interest, to local authorities appear in the recent report 
of a committee appointed, under the chairmanship of Sir Thomas 
Gardiner, G.B.E., K.C.B., to consider and advise on the future 
organization, structure and remuneration on a common basis 
of the works group of professional civil servants, comprizing 
such as architects, quantity surveyors, lands officers and civil 
engineers. 

Before arriving at recommended rates of pay, the committee 
obtained information from nationalized industry, large scale 
industry and local government. This conjunction of employers 
is interesting partly because rates of pay recommended for civil 
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servants in the works group gives the impression of being ten to 
twenty per cent. lower then for broadly similar staffs in local 
government, allowing for differences between pension schemes 
and comparing, where possible, on a wage-for-age basis if 
that is so, bearing in mind that information was also obtained 
from nationalized and large-scale industries, local authorities 
are made out to be the most attractive of the four sets of em- 
ployers. That must, however, be doubtful, believing that 
statistics, if available, would show a balance of transfers from 
local government to nationalized industry and the civil service, 
though probably a balance into local government as regards 
relatively few transfers between large scale industry. Judgment 
of attractiveness by salary scales must always be hazardous ; 
much depends on salary-rating under different employers for 
similar degrees of professional skill and responsibilities, and 
prospect of securing a higher appointment, which aspirants 
may reckon, perhaps somewhat illusively, is better in the civil 
service than in local government. In any case, income tax at 
present levels substantially diminishes the value of the moderate 
increases of salaries recommended by the Gardiner committee, 
so no El Doradoan rush to the civil service works group 1s 
anticipated 

After mentioning short-sighted objections to interdepartmental 
transfers of professional staffs and suggesting advantages of such 
transfers, the committee looked at the possibility of exchanges 
with local authorities, of which there have already been a few 
outside the scope of the committee's inquiry. They regarded 
this interchange of staff as a more practicable proposition now 
than a generation ago, owing to closer relations subsisting today 
between the central authority and local authorities. Certainly, 
there are obvious advantages in an arrangement whereby those 
whose experience has been limited to giving advice or instructions 
from the centre to the periphery should acquire at first hand a 
knowledge of the difficulties of local authorities, and vice-versa. 


Discussion by the Gardiner committee of relationships between 
the professional and administrative classes of officers, and 
between the two types of staff, has some application in local 
government. As between Classes, there is the question, by no 
means new, whether the chief administrative officer of a local 
authority should necessarily be a member of the legal profession, 
or whether the prime qualification should be administrative 
flair and capacity which can be found, perhaps with varying 
frequencies, in any profession. An erstwhile suggestion that a 
local authority should have a chief administrative officer in 
somewhat similar relationship to a legal as to the health, housing, 
finance, education and other departments has diminished 
pertinence if present distribution of governmental functions 
and agencies is regarded as final, but a resurgence of direct and 
close responsibility of people in cities, towns and hamlets 
for their own government locally would revitalize the question ; 
it may be, too, that a strengthening of administrative organiza- 
tion would be a prelude to stronger local government. 


Reassurance was obtained by the Gardiner committee that 
heads of professional branches do not generally suffer undue 
interference with the exercise of their discretion and executive 
freedom from administrative staff. Such interference seems less 
likely where branches are of substantial size, but, for various 
reasons, partly historica!, tends to be more frequent under local 
authorities. Less happiness was felt by the committee about 
relations between professional men working under a head 
belonging to a different profession, who may not give due 
weight to the views of officers whose professions are not his 
own. Omnipresent daneers in both connexions are, unfortu- 
nately, that power is sometimes mistaken for wisdom, specialized 
competence as fitness for power, and Machiavellian psychology 
for administrative abilit 
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THE QUARTER SESSIONS BENCH 


CONTRIBUTED 








tory bench t 
ives the recon 
N ounty 
he bench convement 
the attributes « cx 
which caused the 
wh difficulty an 
to 266) by m 
a problem whi! 
mht to have solved du 
Ast IN Preparing its schen« 


irsuance of tf (tl) of the 


rmanship of Bench) Rules 


para. 266) reg: 
m of the size 
stices and thi 
13 (1) of the Justice y < 
tices Of the Peace (Size and 
I~ Indeed t 
than was eve 
court of quarter sessions 
e¢ Act, 1949, as including any 
1 duties of such a court are 
ken im conjunction with s. 31 
¢ effect is also to limit the 
ses of the appeal committee 
wm of twelve under s. 7 (3) 
Appeals) Act, 1933) and ior 
trmung and (C ompensation 
mder ss. 9 (1) (4) and 11 (7) 
er, assuming that the ile 
as distinct from commuttees 
ally agreed that a bench o 
ases but the more difficult 


ces should be selected has 


its scheme 
wmuission (para. 264) « wa 
somewhat comparable to 


lance at sessions from whon 
») would be reconstituted at 
fay. Whilst such an arrange 
of pustices to participate than 


might encourage the attend 


~wecedings in the hope of sitting 


ited to enhance the efficiency 

iced, it seems likely that this 
owed to lapse into oblivion 
ered are probab y 

all justices willing to do so 
sit at sessions The main 

ties the number of justices ts 
number of days on which 
would be obtained 


ind =mexperience 


of specific justices by petty 
) at the next ensuing quarter 
flexible arrangement, it ts 
ts produced To take the 
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adopt the rota system with its disadvantages ; others might 
ippornt precisely the same justices on each occasion. Quarter 
essions should, it 1s suggested, adopt arrangements which afford 
lefinite and constructive guidance, rather than pass their problem 


imsolved to the petty sessional divisions 


The object of this article is to suggest another possibility which 
may not have been widely explored. It 1s based upon two major 
premises. First, that the aggregate number of county justices ts 
determined entirely by reference to the requirements of magis 
trates’ court here by far the greatest proportion of their 
work 1s done, and ts in no way related to the requirements of 
quar SESSIO consequently there 1s no logical reason why 
the arrangement hould be such that all justices have the 
opportunity of serving at sessions. Secondly, experienced lay 

iStices, interested in the problems of penology and sitting 
regularly ms, can make a very real contribution as 
regards the itment and sentencing of prisoners, and after all 
the bulk of the rk of most sessions arises from pleas of guilty 
Indeed, there i school of thought that a legally qualified 
chairman of county sessions sitting with a few experienced lay 
justices interested in penology should constitute a more satis 
factory tribunal than a recorder sitting alone or even a judge of 
the High Court. Except in the largest counties where the sessions 
work is heavy and fairly continuous, this leads to the suggestion 
of the formation of a panel of such a size that five justices per 
court sitting regularly could deal with the whole sessions work 
The justices could be appointed, possibly on the nomination of 
petty sessional divisions, for a period of three years, with one 
third of the pane! retiring annually but eligible for re-appointment, 
ige limit of seventy. The justices so appointed 
should be those taking a leading part in the work of the 
and thus experience, continuity and yet a 
degree of fluidity in composition of the panel would be secured 
This panel would in many ways be comparable with the appeal 
committee of quarter sessions constituted under the Summary 
Jurisdiction (Appeals) Act, 1933, of justices having special 
qualifications for the hearing of appeals. Moreover, from the 
aspect of convenience in administration there is much to be said 
for forming both a sessions panel and the appeal committee on 
these lines with identical personnel on each and of such a size as 
to deal with all the sessions and appeal committee work. Cases 
commutted for sentence under ss. 20 and 29 of the Criminal 
Justice Act, 1948, could then conveniently be dealt with on the 
same day as sessions and the sittings necessitated by appellate 
work might well facilitate remands for pre-sentence inquiries or 
medical examunatn iM Sessions Cases : at present an imconven- 
ient procedure where sessions only sits quarterly. In this latter 
connexion, imcreasing importance is being attached to pre 
sentence investigations in the case of adult offenders and the 
recent survey of Probation and Related Measures (pp. 231-241 
314-316) published by the United Nations’ Department of 
Social Affairs emphasizes this aspect 


ind possibly ar 


magistrates ¢ 


it may however be objected that with a sessions bench 
constituted on these lines a substantial proportion of the justices 
would not obtain any opportunity of actual sessions expenence 
and would lose all interest therein. But real experience is gained, 
not in merely watching proceedings or in sitting occasionally as 
one of nine justices at quarter sessions when it matters little 

justice makes any constructive contribution 
s on the case in hand, but in sitting frequently 
vember of a magistrates’ court of two or three 


whether a partic 
or even concent 


and regularly as 
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e part in formulating 
improvements in the 


justices where each justice must take an act 
the decision of the court. With the current 
standards of magistrates’ courts to which impetus has been 
given by the proceedings of the Royal Commission, the Criminal 
Justice Act, 1948, and the Justices of the Peace Act, 1949, the 
time has arrived when the quarter sessions bench as well as the 


BLOOD TESTS AND 


663 


appeal committee sho be no place for the inexperienced 
justice or the occasiona! attender but a seat thereon should be 
the culmination of the sacrifice of time and energy and of proved 
ability in the magistrates’ Courts. Indeed, sessions and the appeal 
i position to set the standard—and a 
wsterial work of the county G.N 


committee should be in 
high standard—for the 


DISPUTED PATERNITY 


CONTRIBUTED 


Despite the recent contributions on the subject which have 
appeared in this journal (see ante, pp. 353 and 451), the wider 
implications of blood grouping in its relation to bastardy 
proceedings do not seem to have received the attention they 
deserve. As the Council of the Law Society put it, no less than 
fourteen years ago, the evidence of paternity available in affilia- 
tion suits is often unsatisfactory, and the existence of any means 
by which a greater degree of certainty could be introduced into 
such proceedings should be made known as widely as possible 


There is no doubt whatever that the modern technique of 
blood grouping fulfils these requirements. In other words, it 1s 
possible in some cases to establish with precision that X cannot 
be the father of a child Y born to a woman Z, if a sample of the 
blood of each of them can be obtained. This, let it be said at the 
outset, is the only application of blood grouping which it ts 
proposed to discuss in the present article. By reason of advances 
which have taken place during the last few years, it may 
eventually become feasible in some cases for a blood test to 
indicate that X probably is the father ; but, as was pointed out 
in a previous article (ante, p. 353), even the slightest possibility 
of imaccuracy 1s enough to damn the conclusion as evidence in 
legal proceedings. ** Negative “ proof by a blood test, however, 
is apparently not susceptible to this kind of error ; if the grouping 
is properly conducted the only kind of mistake that can affect the 
issue is one which is independent of the serologist’s data—for 
example (as suggested by one of your learned contributors) an 
accidental transposition of babies at the maternity hospital 


Blood grouping, then, can provide valuable, even cogent 
evidence in cases of disputed paternity. Its use is on the increase, 
but why is it not resorted to in every bastardy case ? There are 
two main reasons. First, it can only be of help to the defendant ; 
so far as the applicant is concerned it can only damage her case 
and never assist it. In other words, if the test is inconclusive it 
will not help either party, but if it is conclusive it will make the 
defendant's case and mar the applicant's. Secondly, even so far 
as the defendant is concerned, the usefulness of the test is prob- 
lematical It will not prove that the child in question is his, 
but it may easily leave the question open. Thus, even those 
defendants who have considered the matter at all (probably a 
small proportion) may well weigh the difficulty and expense of 
obtaining a test in one balance and the somewhat speculative 
advantages in the other and decide against it 

Despite these considerations, the use of blood grouping in 
affiliation cases should certainly be extended, if only for the 
reason that justice ought to be done and in many cases is not 
being done at present. The statistics on this point may be even 
more vulnerable than most statistics, but as a general proposition 
this is not open to challenge. It is not, after all, just or proper 
that a man should be compelled by law to support a child he 
did not father, whatever his conduct or the other circumstances 
of the case may have been. On this aspect of the matter one 
finds it difficult to agree with one of your learned contributors 


(ante, p. 451) who describes a case in which the mother’s evidence 
was convincing and the defendant's was not. The magistrate held 
there was no room for doubt that the defendant was the child's 
father, but two separate blood tests disclosed that he could not 
have been and an appeal accordingly succeeded. Your contri- 
butor describes this as a disquieting case; but is not the 
thought that a miscarriage of justice must occur in dozens of 
cases of this kind even more disquieting ? 

To express the same line of thought in more technical form, it 
is a good thing that a stricter and more exact form of evidence 
should replace a looser and vaguer form. A glance at the 
decisions on corroboration, for example, makes it clear that the 
type of evidence accepted under that head is evidence designed 
to show that intercourse took place at a time which would 
enable the child in question to be born from it; that the 
defendant believed or assumed the child to be his; in short, 
what the probabilities are. Blood grouping, on the other hand, 
can show in some cases what are the true facts of the matter 

In view of the difficulties which have been mentioned above, 
it seems clear that legislation will be needed to enable courts 
to direct the taking of blood tests, and to put the whole procedure 
on an organized footing. An attempt to obtain such legislation 
was, in fact made in 1939 when Lord Merthyr’s Bastardy (Blood 
Tests) Bill was introduced in the House of Lords. As amended by 
a Select Committee in that House, the Bill provided that on an 
application for an affiliation order the court might, and at the 
defendant's request should, order the applicant, her child and 
the defendant to undergo blood tests. If the applicant refused, 
the court was to dismiss the application. If she consented, 
the court was to nominate an approved person to carry out 
tests, which were to be made only by that person and at an 
approved testing centre. The Bill went on to provide for the 
admissibility of certificates of the result ; such certificates were 
to be conclusive evidence of the facts stated therein, unless the 
court or either party required the approved person to be called 
as a witness. If a certificate did not show that the defendant was 
excluded from being the father of the child, it was not to be made 
the subject of comment by either side 

The costs of the blood test were to be provided for out of 
local funds, except that 

1. The court was to be empowered to order either party to 
pay the whole or part of the costs, and 

2. The court could ler a party who had requested the 
attendance at court of the approved person to pay the whole or 
part of the costs of his attendance 


Finally, the Bill provided for the establishment of an advisory 
Blood Tests Board 

Owing to the outbreak of war, the Bill did not progress beyond 
consideration by a Select (Committee in the House of Lords. 
At that stage, doubts as to its value were expressed by Sir 
Alexander Maxwell on behalf of the Home Office, while the 
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teat 


hyected to the proposal to throw 


he foregoing lines, although 
Ss. should be wmtroduced by 
inmees permut. A great many 
through Parliament in the 

me especially the financing 

thought For exan pic 

m why the necessary funds 
¢ cxisting machinery of the 


National Health Service should not be adapted to provide the 
technical organization required 

In the meantime, solicitors acting for defendants in bastardy 
cases will do a public service, as well as a service to their clients, 
by pressing for blood tests to be taken ; and magistrates and 
their clerks ought not to oppose this development. Inertia, 
prejudice and timidity should not be allowed to stand in the way 
of a badly needed improvement in the administration of justice 


LEX 


WHEN EVE SPAN 


(Concluded from p. 650, ante) 
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therein, cac 
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munty councils. This project 
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far as we have noticed) than 
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y with anything to be found 
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inty borough councils, and 
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ils. But the case of London 
iS Per al Sar t recognizes the necessity for 
London County Councils ™ 


by pro f ‘ ‘ co-ordinating committee) of 


relat ! n ot directly elected but nominated by 
those +s Mul : ‘ } ernal councils (and totalling 
yeether) for the purpose of 
handling London, such as town and 
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What powe elective superior authority 
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SUPET Ie ority nted by themselves. The suggestion is, 
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but if seems a vital question 
disiike by many people of n 
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sonding precisely to the non 
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wa I< The loge of thes proposal, to 


create a new class of borough, lies in the fact that the thirty-three 
smallest county boroughs have an average population well below 
that of the thirty-three largest non-county boroughs, ignoring 
those immediately adjacent to London. His new “ middle-class ” 
or “most purpose” boroughs would get back some of the 
important functions which have in recent years been given to the 
county councils, but would not enjoy the independence of the 
county borough as we know it now. This idea of Sir Malcolm 
Eve's involves bringing into local government yet another 
arbitrary population figure, and from that point of view should 
in our opinion be very closely scrutinized. There are at present 
in various statutes (the Shops Act, 1950, re-enacting older 
legislation, and the Education Act, 1944, introducing the new 

executive "’ nomenclature) compromise figures arrived at as the 
result of parliamentary contests. None of these is defensible 
per se, and it remains to be shown that Sir Malcolm Eve's figure 
of 60,000, which happens to be one of those occurring in the 
Education Act, 1944, has any merit of its own. It may be true 
on balance, as Sir Malcolm claims, that the adoption of this new 
standard would produce a better pattern over all, and it would 
certainly improve things by reducing the number of unwieldy, 
overloaded, single purpose councils 

We can claim to have been pioneers (perhaps in recent years 
the first) to publish a suggestion that by internal devolution a 
way might be found of securing nearness to the governed at the 
same time as efficiency : see 109 J.P.N. 87 and 422-3. But the 
one attempt in living memory which Parliament has made in 
this direction (the creation of guardians’ committees in 1929) was 
not noticeably viable—perhaps because it was itself a com- 
promise conceded to vested interests, already unpopular, by a 
Minister with a conspicuously megapolitan approach. Be this 
as it may, the figure of 60,000 to 100,000 (which seems to Sir 
Malcolm to be about as near as one can get to an ideal size for 
a local government unit) still seems to us to be much too high a 
figure of population for “* popular *’ government to be a reality 
We should not deny that towns of this size are, so far as 
generalizations can be made with any hope of being accurate, 
likely to be better units than the vast agglomerations which 
fashion and fate have combined to put under county borough 
councils for a generation past, and we must admit that the 
Oxford Platonist, who at the beginning of this century used to 
suggest to his undergraduates that Woodstock was about the 
ideal size for a governmental unit, now seems old fashioned 
But, even in coming down to what he evidently regards as this 
low figure, Sir Malcolm speaks rather of the capacity for 
providing services than of responsiveness to public feeling, or 
tance by the electorate with their rulers, or by 

vith his constituency, which are the sort of 


personal acgu. 
the elected pers 


desiderata that Plato had in mind 
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It ts not to be expected that Sir Malcoim s suggestion of * most 
purpose “ authorities will be welcome, either to the councils of 
numerous existing (Or aspirant) county boroughs who would 
lose their “* all purpose “ independence if it were passed into 
law, or to county councils who, in exchange for keeping some 
control over the new “ most purpose,” semi-county, boroughs, 
would have to suffer the elevation to that new status of many 
towns which, as the law stands today, they can count for all 
purposes as within the administrative county. As an intellectual 
proposition, we can see the merits of the proposed new status 
(little as we care for new linkings of status to an arbitrary figure 
of population) but we have little expectation of seeing the 
suggestion put into effect. 

It is probably not unjust to Sir Maicolm Eve to say that, 
despite his personal acquaintance with the countryside, he has 
looked at reorganization of local government very largely as an 
urban problem. He does not, however, fail, even though it be at 
the end of his lecture, to offer some stimulating suggestions in 
regard to the rural and near rural areas, outside the great 
aggregations and the larger boroughs. He would unhesitatingly 
get rid of the very small counties, some of which as known 
today were not the natural geographicai counties, but were 
compromises just as truly as were county boroughs, and, at 
whatever cost of injury to local pride, would insist on their 
amalgamation. Within the counties, he would get rid of the 
distinction between the urban and the rural district, and would 
let the status of “ borough * become purely a title of honour, 
with no governmental significance. In these proposals at any 
rate, he is likely to have support from most persons acquainted 
with the less densely populated portions of the country. We are 
glad to see that, when speaking of county districts, he favours as 
small an area as is compatible with efficiency of service. In 
speaking of small areas he seems to have in mind also keeping the 
population as small as is compatible with the employment of a 
few qualified officials. We think he under-rates the difficulty of 
securing amalgamation between a small town and the surround- 
ing rural area, but he recognizes how difficult amalgamation 
would be in some cases, such as seaside resorts, or the small 
industrial town where there is not on either side a sense of 
common interest between the town and country. This is, 
however, not all of the story. Where a small town with, say, a 
dozen councillors has long been provided with its own water 
supply, sewerage, and other simple requirements, and, despite 
ever increasing county calls, can still keep down the rates, its 
inhabitants are unlikely to regard amalgamation with a rural 
district, having three times as many councillors and no water 
supplies or other similar amenities, as being more than a device 
to swamp the council and to put the rates up. While if the rural 
district councillors are cut down upon amalgamation, the 
constituent parishes are bound to feel that they have lost touch 
with their governing authority. In this part of Sir Malcolm's 
lecture, in particular, we seem to find an echo of the rules laid 
down by the then Minister of Health under statutory authority, 
for the guidance of the Local Government Boundary Commission. 


To a large number (perhaps the majority) of members of the 
House of Commons, with their attention inevitably fixed on the 
operation of party caucuses in populated areas ; to the front 
bench politician who must think in the same terms; to the 
administrator in Whitehall whose aim in life is to reduce infantile 
mortality or motor accidents throughout the country, to 
increase acreage of corn or the supply of air raid wardens, the 
impediments to the marriage of Hogsnorton urban district with 
the rural district of Much Binding-in-the-Marsh must seem a 
chronicle of the smallest beer, hardly worth adjusting. To the 
people who have made their way into the inner governing 
circle of a county borough those impediments seem, equally, 


nding persons at the hubs of county 
ik peripheral refusals to unite just so 
many clogs upon the steady turning of the county wheel. Yet it 
may be problems of this sort which have most importance for 
local government in a genuine sense. In one sense all govern- 
ment is local, since in the last resort it has to operate on human 
beings at the place where they happen to be, but local govern- 
ment as understood in the English speaking world has today 
become oligarchic, rigid, and commonly remote. To get back to 
some form of authority known to the ordinary householder, 
and knowing him as an individual—and that, not such an 
authority as the precinct leader or ward boss—is a more funda- 
mental issue than making sure of full time sanitary inspectors, or 
the adequate produce of a penny rate. But even this issue lies 
still in the realm of external organization, while the key of all 
such problems is to be found in a change of heart. Sir Malcolm 
Eve ends his lecture with the serious warning that, if local 
government in the sense of government by locally elected persons 
is to have a future, it will be necessary for those concerned to 
sink many of their differences and forget their vested interests. 
We ourselves, having seen so many projects come and go since 
the outset of the first world war, feel entitled to lay stress upon 
the same point : looking back it seems that, in every discussion, 
every type of local authority has urged that whatever readjust- 
ments were necessary should be at the expense of some other type. 
Let members and officials of local authorities abandon the effort 
to exalt their own types of authority as against all other types, 
and their particular authority at the expense of its neighbours 
and of its constituents. Fundamentally, the problem is the same 
as that of recreating this country’s position in the world (109 
J.P.N. 397), and that of coping with juvenile delinquency (114 
J.P.N. 261). In local government, as elsewhere, a new mentality 
is the first essential to reform, a mentality seeking what is best 
for the country, not merely for the private person or for the 
locality ; a mentality prepared to consider changes, even drastic 
changes, on their merits, and to accept them if the national 
interest so requires 


unreal, while the corres; 
government are apt to tl 


NEW COMMISSIONS 


PEMBROKE COUNTY 
Mrs. Barbara Beatrice Eleanor yet Pantyderi, Boncath, Pembs. 


Mrs. Beryl Mary Davies, Green H eyton Road, Milford 
Haven. 
Evan James Rees Davics, Llys Meinor, Upper Solva, Haverfordwest. 


Mrs. Martha Ellen Davies, Frochest, Eglwyswrw, Crymmych, 


Pembs. 
Arthur Llewellyn Edwards, The Beeches, Kilgetty, Pembs. 
David Samuel Evans, Myrtle Pharmacy, Goodwick, Pembs. 
David William Evans, Brynhedydd, Hermon, Glogue. 
Trevor Daniel Evans. 26, Barn Street, Haverfordwest. 
Joseph Edward Gibby, Upton Farm, Pembroke Dock. 
Charles Ernest Albert Green, 10, Belmont Terrace, Pembroke. 
William Thomas Jacks, |}, Milford Road, Haverfordwest. 
Walter Hughes Jones, © 8.E., Fairfield, Glendale, Haverfordwest. 
Owen Willie Limbrick, Windyridge, The Rath, Milford Haven. 
Mrs. Melville Liewellin, Kilbarth, Haverfordwest. 
William John Liewellyn, Dalhanna, 7, Clive Road, Fishguard. 
Miss Nesta Gwendolen Perkins, Penysgwarne, Goodwick. 
Norman Stuart Perkins. Trefelyn, Mathry, Pembs 
Thomas Harding Phi!pin, Min-yr-Awel, Liandissilic, Clynderwen. 
Walter Reginald Simon. 6, Main Street, Pembroke. 
William Hugh Tribe, Brooklyn, Clarbeston Road. 
Mrs. Vera Annie Grace Waldron, Cairniehill, Dyffryn, Goodwick. 
Mrs. Lizzie Eirlys Williams, The Manse, Solva, nr. Haverfordwest. 


RADNOR COUNTY 
Stanley William Brisbane. Stapeley House, Knighton. 
Mrs. Amy Norah Howe!!, Tynycoed, Cefnilys Lane, Llandrindod 
Wells 
The Hon. Gwenllian Ph 
Ivor Williams, The St 


ps, Llanstephan House, Llyswen, Brecons. 
Hundred House, Builth Wells 
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THE RIVERS (PREVENTION OF POLLUTION) ACT, 1951 


By S. McLEOD 
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In order fully to appreciate the value of the new Act it is 
d against which it is set ; 
a background consisting in part of a number of statutory codes 
enforced im varying degrees by a iriety of authorities, and in 
steadily since the industrial 


necessary to consider the hacker: 


part of a conflict, which has increas 
revolution, between the need for pure streams and rivers on the 
one hand and, on the other, the ne sity for a means of disposal 
of industrial effluent and the sewage of urbanized areas 

The principal statute governing the prevention of pollution 
was the Rivers Pollution Prevent Act, 1876, which followed 
the final report of a Royal Commission, It dealt with pollution 
under three main heads : Solid Matter, Sewage Pollution, and 
Manufacturing and Mining Pe von. A short examination of 
the provisions of the Act under each of these heads wili enable 
pared with them 


the new law to be the more ea 
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t ild be an offence to put or 

© be put or to fall or to be carned mto any stream, so 

th other similar acts of the 

re with its due flow, or to 
pollute its waters, the soli ise of any manufactory, manufac 

bbish or cinders, or any other 

Evidence mught be given of 

! interference or pollution 
Stream 


was provided that it st 


gly of in combinatior 


ny other person to inte 


turing process of quarry, or any t 


waste or any putrid soln matter 


repeated acts which together ca 


although cach act be sufficient 
was defined by p ! ers, streams, canals, lakes 
and watercourse ercourses used mainly at the 
ptying directly into the sea 


vtent and tidal waters to such 


passing of the Act 
It also included the 
point as might ind on sanitary grounds, be 


determined by « 


RICHARDSON 


SEWAGE POLLUTION 


Section 3 provided that it should be an offence to cause or 
knowingly permit any solid or liquid sewage matter to fall or 
flow or to be carried into any stream. If the matter passed into 
the stream along a channel used, constructed or in process of 
construction at the date of the passing of the Act. and the 
person responsible could satisfy the court that he was using 
the best practicable and available means to render it harmless 
he would not be deemed to have committed an offence, and in 
any Case it was a defence to a person passing sewage matter into 
a Stream along a drain communicating with a sewer belonging 
to or under the control of a sanitary authority to show that he 
did so with the sanction of the authority. In consequence of 
difficulties in the interpretation of this section which arose during 
the years following its enactment, the Rivers Pollution Preven- 
tion Act, 1893, was passed and provided that where sewage fell 
flowed, or was carried into a stream after passing through or 
along a channel! vested in a sanitary authority, the authority 
should be deemed for the purposes of s. 3 of the Act of 1876 
knowingly to permut it so to fall, flow, or be carned 


MANUFACTURING AND MINING POLLUTION 


The provisions designed to control manufacturing and mining 
pollution were contained in Part III of the Act. Section 4 made 
it an offence for any person to cause or knowingly permit any 
poisonous, noxious or polluting liquid proceeding from any 
factory or manufacturing process to fall, flow or be carried into 
any stream, though where the effluent passed along a channel 
used, constructed or in process of construction when the Act was 
passed, or along a new channel replacing such a channel and 
having its outfall at the same spot, it was a defence to prove that 
the best practicable and reasonably available means were being 
used to render harmless the effluent. Section 5 dealt with pollu- 
tion from mines. It contained a prohibition on causing or 
knowingly permitting to fall or flow into the stream solid matter 
from a mine so as prejudicially to interfere with its due flow, 
and the discharge of poisonous, noxious or polluting solid or 
liquid matter was also forbidden, though mine water in the same 
condition as that in which it was raised or drained from the 
mine was excepted. Here was conceded a greater protection than 
in the case of sewage pollution or pollution from a factory, 
since it was a defence to prove the use of the best practicable and 
reasonably available means of rendering harmless the matter, 
without the limitation that the channel should have been used, 
constructed or in course of construction at the date of the passing 
of the Act or be a replacement of such a channel. Further 
recognition of the needs of industry was shown in the limitations 
imposed on proceedings under this part of the Act whereby 
action could not be taken against an offender without the sanc- 
tion of the Minister. In giving or withholding his consent the 
Minister was required to have regard to the industrial interests 
involved and the circumstances and requirements of the 
locality, and should not give consent to proceedings in a district 
which was the seat of a manufacturing industry unless satisfied 
that means for rendering harmless the effluent were reasonably 
practicable and available, and that no material injury would be 
inflicted by the proceedings on the interests of the industry 
One might have thought that sufficient protection had already 
been provided for industry, but there was yet a further safe- 
guard. Any person in a district which was the seat of a manu- 
facturing industry might object before the autharity ¢on- 
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templating proceedings against him. On giving notice in writing 
he might enforce his right to be heard before them against the 
institution of proceedings, and the authority were then bound 
to consider the points which the Minister must consider on an 
application to him, before deciding whether to proceed. Where 
proceedings had been taken by one authority, another must 
allow reasonable time for the offender to comply with any order 
of the court before themselves taking proceedings 


ADMINISTRATION AND PROCEEDINGS 


Proceedings under the Act were, in general, instituted by 
the sanitary authority through or by whose district the affected 
stream passed. The power of enforcing the Act was transferred 
by the River Boards Act, 1948, to river boards as and when 
they were formed. Proceedings were taken in the county court 
where an order might be made requiring an offender to abstain 
from his offence or to undertake remedial measures. A penalty 
not exceeding £50 a day might be imposed whilst default in 
compliance with an order continued 

Other provisions relating to pollution were contained in a 
number of enactments such as the Salmon and Freshwater 
Fisheries Act, 1923; the Public Health Acts; the Gasworks 
Clauses Act, 1847 ; the Lighting and Watching Act, 1833; the 
Cemeteries Clauses Act, 1847; the Diseases of Animals Act 
1894 ; the Alkali, &c., Works Regulation Act, 1906 ; the Oil in 
Navigable Waters Act, 1922; the Land Drainage Act, 1930 ; 
and in a number of local Acts. However, the main body of the 
law was contained in the Acts of 1876 and 1893, which are 
repealed by the new Act, and it is thought that the outline given 
above is sufficient for the present purpose 

It has been observed that any measure intended to control 
the pollution of rivers in such an island as this must inevitably 
end in compromise. Despite the very real desire to improve 
the purity of our rivers and streams, the desired effect cannot 
be brought about quickly without ending overnight the 
functioning of industry and mining, and the disposal of sewage 
During the Second Reading debate on the new Bill in the 
Commons it was observed that, in addition to the difficulty that 
the previous law should have been administered by a multi- 
plicity of authorities, there was the fact that many of these 
authorities did not wish to carry out the task which was entrusted 
to them, since they were themselves polluting the rivers. As a 
result of the transfer of control to the river boards both these 
objections have already been met to some extent. Now the 
new Act is designed to replace the transferred powers by a new 
code of law, intended to strengthen the powers of the boards and 
to adapt to modern conditions such of the law as has proved 
effective. There is no doubt that the law has been strengthened, 
but there are many who wished to see an even stronger Act 
A perusal of the official report for the period during which the 
Bill was before Parliament accentuates the compromise nature 
of the result and, in indicating the different viewpoints of the 
many interests affected, leads to an understanding that such a 
result was inevitable. 


THE ACT OF 1951 


Before the detailed provisions of the new Act are considered, 
two points should be noted. The first is that although the Act 
replaces most of the existing statute law, it does not affect the 
common law relating to river pollution. Thus the riparian 
owner retains unimpaired his right to bring an action in nuisance 
against a polluter. The second point is the definition of “stream.” 
The term as used throughout the Act bears an extended meaning 
Section 11 (1) provides that it “ includes any river, stream, 
watercourse or inland water (whether natural or artificial), 
except that it does not include either: (a) any lake or pond 


which does not discharge to a stream ; or (6) any sewer vested 
in a local authority ; or (save as otherwise provided by this Act) 
any tidal waters, but any reference to a stream includes a reference 
to the channel or bed of a stream which is for the time being 
dry.” 

PRELIMINARY 


Section | provides for the enforcement of the Act in river 
board areas by the river board, and in excluded areas, which 
are defined by s. 11 (1) as being those originally excluded from 
s. | of the River Boards Act, 1948, and not subsequently included 
in a river board area, by the Conservators of the River Thames 
in the Thames catchment area, by the Lee Conservancy Catch- 
ment Board in the Lee catchment area, by the council of a 
metropolitan borough within its area so far as not included in the 
Thames or Lee catchment areas, and the county or county 
borough council in any other area. In most areas, however, the 
river board will be the responsible body 


POLLUTION AND STANDARDS 


The Hobday Committee recommended the replacement of the 
separate provisions of the Act of 1876 as to solid matter, sewage 
pollution, and industrial pollution, by a comprehensive pro- 
vision relating to offensive or injurious matter. It was also recom- 
mended that river boards should be enabled to prescribe 
standards for determining what should be regarded as being 
polluting matter. These proposals are carried into effect by s. 2 
and s. 5 of the new Act. By s. 2 (1) (@) it is an offence to cause 
or knowingly to permit to enter a stream any poisonous, noxious, 
or polluting matter; by s. 5 (1) (a) the river boards are 
empowered to make byelaws prescribing standards for deter- 
mining when matter shal! be treated for the purposes of the Act 
as being poisonous, noxious, or polluting. The byelaws may 
relate to a stream or part of a stream, and may go so far as to 
prescribe that matter is to be treated as poisonous, noxious, 
or polluting by reason of its temperature or its effect in discol- 
ouring the stream, or that effluent shall or shall not be so treated 
by reason of the relation between the volume and rate of flow 
of the stream and the volume and rate of discharge of the effluent. 
The standards thus prescribed will be conclusive on the question 
what is or what is not poisonous, noxious, or polluting for the 
purposes of the Act. There are many other important provisions, 
but none so important as these. It is thought that the power 
to lay down different standards for different streams and even 
for different reaches of the same stream will enable the boards 
to achieve the best results possible within the bounds dictated 
by local conditions, though some doubt was expressed during 
the parliamentary debates on the Bill as to whether the 
establishment of standards might not induce in some cases a 
lowering of the present high level of purity 

It is also an offence by s. 2 (1) (6) to cause or knowingly 
permit to enter a stream any matter so as to tend, either directly 
or in combination with other acts of the offender or of another, 
to impede its proper flow in a manner leading or likely to lead 
to a substantial aggravation of pollution due to other causes 
or of its consequences 


SPECIAL PROVISIONS AND SAFEGUARDS 


Although the separate provisions of the Act of 1876 are 
superseded, yet the special problems and needs of local 
authorities and of industry receive special treatment, including 
some limited safeguards. Section 2 carries on, with some 
modification, the effect of the Act of 1893, in providing that a 
local authority shall be deemed to cause or knowingly permit to 
enter a stream any poisonous, noxious, or polluting matter 
passing there from a sewer or sewage disposal works vested in 
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instituting proceedings in respect of sewage pollution by local 
authorities without the consent of the Minister, except in cases 
of non-compliance with standards. The period of seven years 
may be extended or curtailed by Order in Council. These pro- 
tective provisions relate also to discharges of trade effluent 


Subsections (4), (5), and (6) contain the safeguards provided 
for the mining industry. Water raised or drained from any 
underground part of a mine may be discharged into a stream 
in the condition in which it was so raised or drained without 
infringement of s. 2 (1) (a), though the Minister may by order 
remove this protection in regard to discharges into any specified 
stream or part of a stream. The solid refuse of a mine or quarry 
may be deposited with the consent of the river board on land so 
that it falls or is carried into the stream, if no other site is 
reasonably practicable and all reasonably practicable steps are 
taken to prevent the refuse entering the stream. The river 
board are not unreasonably to withhold their consent and there 
is a right of appeal to the Minister in case of refusal 

(To be concluded) 
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Ivsl 
» }OBBARI 
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Hertfordshire Quarter Sessions of 
sa sentenced t three vears 

{19S0] > All E.R. 965 
wr law m sien wu 


for the court to pass. A 


t nprsonment for more than two years for a common 
law misdemeanour should be imposed only in serous cases, or, where 
the misdemeanour was an attempt to commit a crime, where the 
convicted person, if he had achieved his end, would obviously have 
received a severe sentence. In the circumstances of the present case, 
by reason of certain facts in the appellant's antecedent history, the 
! reduce the sentence to one of twenty-one months’ 


entence oO 


court woul 
MPrisonme mt 

Counsel: C. 7. B. Leigh for the appellant; Edward Clarke for the 
Crown 

Solicitors: Registrar, Court of Criminal Appeal ; Director of Public 
Prosecutions 


(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


KING’S BENCH DIVISION 
(Refore Lord Goddard, C.J., Hilbery and Pilcher, JJ.) 
Oct. 5, 1951 
BEAL vy. KELLEY 


Criminal Law—Indecent assault on male—Invitation by prisoner to 
commit indecent act—Refusal—Use of force by prisoner. 

Case Statrep by justices for the liberty of Peterborough. 

Ata court of summary jurisdiction held at Peterborough an informa- 
tion was preferred by the appellant, Supt. Reginald Arthur Beal, 
charging the respondent, Thomas Francis Kelley, with an indecent 
assault on a boy aged fourteen. It was established that the respondent 
and the boy went together to a wood where the respondent asked the 
boy to handle him in an indecent manner, which the boy refused to 
do. The respondent then caught hold of the boy and pulled him 
towards himself. The justices dismissed the information, being of 
opinion that the o'fence was an attempt to procure the commission of 
an act of gross indecency with another male person, which they had 
no jurisdiction to try summarily. The appellant appealed. 

Held, that, as there had been an assault on the boy by the respondent 
accompanied by acts of indecency on his part towards the boy, 
there had been an indecent assault by the respondent, and the case 
must be remitted to the justices with a direction to convict. 

Counsel: Swanwick for the appellant ; ban Oss for the respondent. 


Solicitors : Sharpe, Pritchard & Co., for Peter Clarke, town clerk, 
Peterborough , C. Grobel, Son & Co., for Greenwoods, Peterborough. 


(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


ANDREWS © H. KERSHAW, LTD AND ANOTHER 

Road Traff Voter vehicle—Construction and use—Overhang 
Permitt neth exceeded when tailboard dropped—Motor 
Ved truction and Use) Regulations, 1947 (S. R. & O., 


1947 ). ree. 33 
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Case Statep by Bedfordshire justices 


At a court of summary jurisdiction at Leigh 
tion was preferred by the appellant, Wi! 
charging the respondents, H. E. Kershaw, | and their employee 
with having unlawfully used a heavy motor cle the overhang of 
which exceeded, in effect, fifty per cent. of the distance between the 
front and rear axle of the vehicle, contrary eg. 33 of the Motor 
Vehicles (Construction and Use) Regulations, !947, and s. 3 of the 
Road Traffic Act, 1930 

On January 29, 195i, a heavy motor-vehicle owned by the defendant 
company (a pantechnicon) was being driven b) the second defendant 
at Heath and Reach. At the back it had a ‘a:/board hinged at the 
bottom, and extending the whole width of the vehicle and half-way 
up the back. It was surmounted by two half doors. When the vehicle 
was stopped the tailboard was in the lowered position at an angle of 
some eighty degrees from the vertical, and the vchicle was loaded to 
the extent of the tailboard with baies of fibre The two half-doors 
were open and tied to secure the load. The ta:/board and half-doors 
were detachable. The distance between the two axles was 16 /f. 3 in 
and the extent of the overhang measured from the rear axle when the 
tail-board was down was I! /f. II in, but, when it was up, was less 
than 8 /?. I} in 

The justices were of opinion that, as reg. 33 governed the construc 
tion of a vehicle, the gravamen of the charges against the respondents 
was that they were using a vehicle not constructed in accordance with 
the regulation ; that the vehicle in its norma! closed condition as 
constructed complied with reg. 33 ; that the lowering of the tailboard 


Buzzard an informa- 
George Andrews, 


“THE KING’S 


It is good news that Sir Ernest Gowers has now produced a 
supplement—An A.B.C. of Plain Words—to his book Plain 
Words, published in 1948 at the invitation of the Treasury to 
help in improving “ official’ English. Nearly a century ago 
Charles Dickens, in Little Dorrit, gave us his famous gibe about 
the * Circumlocution Office,” but the evil is still with us, as 
every judge, magistrate and lawyer, and every officer in the 
police, probation and local government service, has good reason 
to know 

The mischief is by no means confined to correspondence from 
government departments, which Sir Ernest castigates, nor to the 
Statutory Instruments drafted by zealous Ministry officials. 
Careless and obscure sections in Acts of Parliament waste much 
of the time of the courts in argument and interpretation—time 
that can ill be spared. A famous judge once remarked that no 
man by the light of nature alone ever understood the English law 
of mortgages. He might have enlarged his observation to include 
a great part of statute law ; the following extract from a recent 
Act of extensive application (subs. (3) of s. 2 of the Landlord and 
Tenant (Rent Control) Act, 1949) is typical : 

“ This section applies to any tenancy of a dwelling-house, 
being a tenancy to which the principal Acts apply, such 
that when the dwelling-house is let under the tenancy it is a 
dwelling-house to which the principal Acts apply.” 

Everybody is deemed to know the law, and it is no doubt true 
that any person who is endowed with a sufficiently tortuous mind, 
and has at his disposal unlimited time and patience, can eventually 
elicit the esoteric significance of this oracular utterance, provided 
only that he possesses a detailed knowledge of all the provisions 
of the voluminous (and equally cryptic) Rent Restrictions Acts, 
1920 to 1939. It is equally true that any person can finally 
work out the meaning of the latest technical exposition of the 
theory of relativity, provided that he is well versed in the intri- 
cacies of higher mathematics and is thoroughly acquainted with 
the works of Professor Einstein. The difference is that the 
statement on relativity does not, as the quoted subsection does, 
purport to afford guidance to the ordinary man-in-the-street 
on so mundane and practical a question as when and in what 
circumstances he may lawfully demand a premium on transfer- 
ring the tenancy of his house 


was not a reconstruction he vehicle so as to make its original 
construction unlawful ; and that, accordingly, the respondents were 
not guilty of the offences charged. The prosecutor appealed. 

Held (Loay Gopparp, ¢ dissenting), the mere letting down of 
the tailboard did not amount a reconstruction of the vehicle, and 
though it made an alteration in the overall length of the vehicle as 
then being used, it did not make an alteration in its construction. The 
justices had, therefore, come to a right conclusion and the appeai 
must be dismissed 

Counsel : Stabb for the appellant ; J. T. Molony and C. M. Hughes 
for the respondents 

Solicitors : Turner & Evans. for John Q. Clayton & Co., Luton ; 
4mery-Parkes & Co 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


BOOKS AND PUBLICATIONS RECEIVED 


Hertfordshire County Council—Accounts for the year ended 
March 31, 1951 

West Riding of Yorkshire—Return of Rates Levied 1951-52. 

The Council for the Preservation of Rural England, Lancashire 
Branch—Annual Report 1950-5! 

Rural District Council of Preston—Abstract of Accounts for the 
year ended March 31, 1951. 


ENGLISH ” 


These extreme examples are intended to illustrate the submis- 
sion, which is advanced in al! humility, that literary composition 
is an art and not a science ; that the writer should adapt his style 
to his subject-matter. It is not necessary to be an Addison or a 
Macaulay to realize that a style which may be appropriate to a 
funeral oration is different from that which ts suited to a business 
letter. There is no royal road and there are no positive rules 
which are universally applicable ; there is, on the other hand, 
plenty of scope for guidance, in special instances, on what to 
avoid. Sir Arthur Quiller-Couch, H. W. and F. G. Fowler, and 
now Sir Ernest Gowers, have shown the way. It may be con- 
fidently asserted that, outside the ranks of the Civil Service, the 
worst offenders are the journalists and the politicians. 

Vivid imagery may be as acceptable in exalted prose as in 
epic poetry ; no man ts a greater living master of the art than 
Mr. Winston Churchill in hus historical works, but he can be 
plain and straightforward, to the point of baldness, when 
occasion demands. When, on the other hand, a journalist, in 
an ordinary news item, indulges in what Fowler has called 
“the determined picturesque,” the reader revolts in disgust. 
There are newspapermen who, in what is supposed to be the 
factual report of a trial, are quite incapable of saying: “ The 
judge entered and took his seat.” The palate of the reader 
must be tickled ; the plain item of news must needs be disguised 
as an appetising morse! in the phrase : “ A deathly hush settled 
upon the court as the door was flung open, and a robed and 
be-wigged figure, the face clean-shaven, the lips set and stern, 
entered with slow and majestic tread and solemnly took his 
place on the Bench.”’ This kind of thing is quite common in the 
cheaper type of newspaper, and when it is infected (as it 
frequently is) with sentimental “blurb” it becomes quite 
intolerable : “* As the kindly voice of the magistrate died away, 
two bright tears appeared in E-ffie’s big blue eyes, but she shook 
her blonde curls bravely as she preceded the wardress down the 
steps of the dock.” In the columns of The Schoolgirl’s Own 
Weekly this might be received with acclamation ; in a journal 
which claims to purvey serious News it 1s an Outrage. 

One of the most irritating mannerisms, of which journalists 
and politicians are guilty alike, is the cliché. We are all becoming 
weary of being exhorted to stand “ foursquare ™ (a difficult enough 
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have sown w 


Stand serene 
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In cross-cxamination, the minister, when asked why he had not 
applied for a licence, stated “ Because | believe that the suggestion of 
the licence being required for this particular aspect of this work would 
suggest an infringement upon the liberty of a Christian minister to 
carry out his ministry in a building already approved by the larger 
heence granted for religious worship 

In his concluding address for the defendants, counsel pointed out 
that films had not even been thought of at the time the Act of 1890 
was passed, and he urged that the section alleged to have been infringed 
was never intended to apply to present day conditions. He stressed 
that no court in the land ought to impose its ideas of religious worship 
on any individual. After the prosecutor had reviewed the evidence 
and added that the case was not a fight for religious freedom as 
suggested by the defence, the learned stipendiary magistrate reserved 
udgment for seven days 

On May 30, the learned stipendiary reviewed the evidence and stated 
that he was satisfied that the exhibitions in the crypt were public 
entertainment and that the crypt was ordinarily being used on Sundays 
for public entertainment and that music was a substantial and essential 
part of the public entertainment. He imposed a fine of £5 upon each 
defendant in respect of the first summons, and dismissed the second 
summons 

The defendants appealed, and the case was heard by the Recorder 
of Swansea, Mr. Edmund Davies, K.C., on September 14 last. Evi- 
dence was given similar to that heard by the learned Supendiary, and 
reported above, but in addition it was elicited by the defence that in 
one film upon which the prosecution relied, music played for only 
forty-eight of the exzhty minutes the film took to show, and in another 
film music lasted only for one minute forty-one seconds 

Mr. Arthian Davies, K.C., for the defence, submitted that in con- 
sidering whether the crypt was ordinarily used for public music, the 
court had to look the user on all days of the week as well as on 
Sundays and the wecution had to prove that the music was a 
substantial part of ser and not merely incidental 

The Recorder allowing the appeals and awarding two-thirds 
of the costs to the defendants, stated that he had to ask himself whether 
the crypt was being used for public music, singling out those nights 
when there w in the film. He would also have to ask himself 
what films were ng shown and what part music played in them 
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PENALTIES 


Herts Quarter Sessions —August, 1951 —receiy a stolen car and car 
registration book— four years’ imprisonment. Defendant, aged 
thirty-four pleaded that he did not wish to spend the years ahead 
in prison because, “ Prison 1s monotonous and a place where lack 
of sunshine and light is not conducive to balanced thought.” 
Defendant was stated to have been in turn a private tutor, metro- 
politan police recruit, R.A.F. deserter, seaman and fruit salesman 

Marviebone Magistrates’ Court August, 1951—embezzling five excess 
fares amounting to Ss. 11d. and omitting one of the items from an 
excess-fares receipt-sheet-—remanded for a medical report 
Defendant, employed as a ticket collector, could neither read nor 
write nor add up 

Steeple Ashton—August, 195!1—drunk and incapable—fined 10s 
Chairman stated it was the first case of drunkenness in the Division 
for twenty years 

Penrith—August, 1951—procuring the theft of 3cwr. of lead piping 
value £18 15s. from Greystoke Castle—fined £100 and to pay £8 
costs. Defendant, a steel erector, persuaded a lorry driver and a 
labourer, both employed by him, to steal the lead. The two men 
were each fined £25 

Pembroke Dock—August, 1951—stealing £2 3s. 7d.—fined £5 and 
ordered to repay £2 3s, 7d. Defendant was given food and shelter 
for two nights when he had nowhere to go and then robbed the man 
who had befriended him. Defendant now earning £8 a week 

Leeds——-August, 1951-41) taking a G.P.O. van without consent, 
(2) driving it while under the influence of drink, (3) causing damage 
to a police cell. To serve a total of two months’ imprisonment 
Defendant, a postman aged thirty-nine of excellent character, was 
so appalled at what had happened that he had decided to give up 
drink 

Glasgow Sheriff Court—August, 1951—assaulting an eleven year old 
boy and placing him in a state of bodily fear and alarm (three 
defendants)—each fined £4. Defendants, youths of seventeen and 
sixteen, held an cleven year old boy over a railway bridge by his 
ankles while a train passed beneath. The boy was so held until 
his face was blackened with smoke 

Thames Magistrates’ Court—August, 1951—assault—two months’ 
imprisonment. Defendant, a man with fourteen previous con- 
victions, six of them for assault, after being troublesome in a 
public house swore at the barmaid as he left the house. The 
heensee asked defendant to go home whereupon defendant struck 
him violently in the face knocking out a tooth and causing the 
licensee to fracture his arm as he fell. 


PERSONALIA 


APPOINTMENTS 


Mr. Percy Nunn of the official receiver's office at Carmarthen 
has been appointed to Bristol as assistant official receiver in succession 
to the late Mr. A. H. Walters. 

Dr. R. G. Murray, medical officer of health to the Stone U.D.C., 
has been appointed assistant county medical officer to the Inverness- 
shire county council 

Mr. John Cargill, assistant clerk to Nottingham and Bingham 
Petty Sessions, has been appointed assistant clerk to Aylesbury 
magistrates’ court in succession to Mr. G. N. Milner 


Mr. Alfred Hanley, proba officer in the Basingstoke and Odiham 
district, has been appornted he Jount Probation Commuttee of the 
Isle of Wight the first full-teme male probation officer in the Island 
Mr. Hanley held a similar position in Southsea from 1946 to 1949 


RESIGNATION 
Mr. J. W. Knight, town clerk for the borough of Bury St. Edmunds, 
is resigning his position and is entering private practice with the firm of 
Messrs. Woolnough, Gross, Son and Chamberlayne, solicitors, of 
Bury St. Edmunds 
Mr. C. D. Benson, deputy clerk and chief financial officer to Banbury 
R.D.C., has resigned his po 


ANNIVERSARY 


Sir Anthony H. Wingfield, D.L.. has celebrated his ninety-fourth 
birthday. He was placed on the Commission of the Peace for the 
county of Bedford in 1882 and reured from active work on the Ampthill 
bench in 1942. He was chairman of Bedford quarter sessions for 
fourteen years and is a former high sheriff 


OBITUARY 


Mr. E. E. Lightfoot, partner in the firm of Messrs. Saul & Lightfoot, 
solicitors of Carlisle, died on September 15. He was admitted in 1925, 
and was under-sheriff for the county of Cumberland. 

Mr. T. B. Harston official receiver in bankruptcy for a wide area in 
north west England since 1927, died recently at the age of sixty-four 
He was articled with a Lancashire firm of solicitors and afterwards took 
up a partnership with the Carlisle firm of Messrs. Thompson, Mawson 
and Harston, going into practice on his own account in 1945. He had 
been a governor and chairman of the management committee of the 
Cumberland Infirmary, and latterly was chairman of the Cumberland 
and Westmorland Special Area Committee of the Regional Hospital 
Board 


CORRESPONDENCE 
The Editor, 


Justice of the Peace ar 
Loeal Government Review 
Dear Sir, 
THE © COST” OF CRIME 

| was very interested in a letter in the Justice of the Peace dated 
August 25, 1951, concerning the Prevention of Juvenile Delinquency 
I am not, of course, interested in the point of view taken in the letter. 
It did, however, provoke me to think along purely materialistic lines 
as to what it costs this country in connexion with crime. There is 

(a) The total amount of property which is taken from its rightful 
owner and never returned 

(hb) The cost of the detection of crime 

(c) The cost of dealing with offenders in court 

(d) The cost of detaining offenders in places of safety, in remand 
homes, in approved schools, prisons, etc 

(e) The cost of the probat ystem, and 

(f) The cost to industry through able-bodied persons not following 
gainful employment 

Further, 1t would be intere g to try and calculate what is expended 
on the work of crime prever I suppose education, day schools, 
sunday schools, as well as a proportion of the cost of police, could be 
set under this heading 

I think it would also bx eresting to see what forces could be 
enumerated which go towards the building up of character, preventing 
people from committing crime, or embarking upon a life of crime 
It would also be interesting to enumerate all the things that make for 
crime ! 

I have my own ideas, of se, on these matters, but I recently 
made an appeal as to why ne does not pay, in an article which | 
wrote for our “ Preventior me “ Exhibition in 1950. 

I would like to see some s of view on this matter expressed by 
abler correspondents than | l ever be 

Yours faithfully, 
JOHN WILLIAMSON 
Chief Constable's Office, Chief Constable 
Campbell Square, 
Northampton 


CRIMINAL MAXIM 


Do not admit it, 
Unt re acquitted 
IPA 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “ The Publishers of the Justice of the Peace and Local Government Review, Little London, 


( hichester, Sawex 
must accompany cach communicatioa. All 


1. Rastardy Order made in « * of Statutory maximun of 11 per 
wees 

j 44 an affiliate wider w made in favour of A against B, the 

m ling s weekly 7 vm of £1 Ss. which amount was 


urily offered by B. Payme have been regular until of late and 
hee late ana t of £2 m “ arrear ” in respect of which 
A desire take recove ator 
If, however, the account is ca ated on the basis of £1 per week 
he atutor nha crue there credit of £84 10s It would 
theref appear that the orc quires to be varied to an amount 
which can legally be enforced ay st the father 
! wv as the on oh hat of the court itself, would you please 
nivine a the appropria which should now be taken to 
: bre ; ; if a ye 
Can Bix necded aga pect of the “ arrears “ of £2! $ 
If not what a fa + » A to compel B to pay the larger 
" v 


f t Out m the court order ’ 

ther as collecting twer | should keep in effect two accounts 
w the position respecting payments 
ering the voluntary payments, that 
If such a course is adopted, it will 

irk all payments by him 

would be to ask B to make any payments 

A and not to me as court collecting 





‘ , , 
il per week, a 





: ' nm cue 


« essential for B clearly to ca 





twer, as I oc how the court can take cognizance of such sums 
Sul 
invwer 
Apart from the adjudication paternity, which we assume was 
made on proper evidence, the r & bad, and bad on the face of it 
l PINOT t inenforcea and no process should be issued 
to recover the so called arrears. Ihe man has in fact paid more than he 
dl have been made to pay cr a lawful order 
We think the best thing | $s to mvite the man to take oul a 


it can be reduced to twenty shillings 
1 proper. From the date of such 
variation, the account sho ¢ reopened without any balance 
g officer should handle only sums 
vurt. If the parties arrange for any 


y the order 


suTTTOns to 





a week or k as the justice 


carried forward, and the colle 
he reoerves under the order « 


niditional payment, that is « the order, and should not appear 
m the accounts of the collecting officer, who would be well advised 
to have nothing to do with such ar angements or payments 
We do not think that A ca ¢ the man to pay more than fl a 
week, she having resorted tand obtained an order 
2. (Children and Young Persons (dee af which parent may eject son 
rer Pea rerne 
Practical Point No. | at 1 PN. 445 and your reply thereto 
com to ignore s. 61 (2) and ¢ of the Children and Young Persons 
\ 1 Sure exe ha uring on the question, and a parent 
crecting a ler the ag nteen mught find humself before the 
emule ce with | « i « ordered to enter into a recognizance 
to exercise Proper care a R hanship. The Children and Young 
Pers Act, 1942 0 cs a young person as one who has 
4 dined! the age ries and is under the age of seventeer 
ca So far as tk t has never been repealed San 
“er 
le we adhere < as to the right to eect, we agree 
wrespondent tha may be rights and duties of parents 





: iw is by no means clear, especially 

having regard to the changes made by the abolition of the poor law 
In our oprmen, even if the father has good reason for refusing to 
allow hes son to remain at home, he may still be under a duty to exercise 
nf guardianshy er tum for his welfare throughout 


indians About thes 


4 “ are ‘ 

uncy. In particular, if the son has to be brought before a juvenile 
ourt he ? of the Act of 1933, the father may be required to 
exercise proper care and guardianship. Apparently also the father may 


proper cases bring his son before a juvenile court under s. 64 so 
long as he ws under seventece 

We think the reference t per” care and guardianship means 
ure and guardianship whe proper in the case of the juvenile 

hefore the « having res his age and all the circumstances 
\. Evidence / in tot. 1998—Warning letters sent by 
u dulhority r ne prox ceding s Us f such letters 

m subsequer tence of lack of due diligence 

In some are . as written warning letters instead of 


s under certain Acts, ¢.¢., Food and 


The questions of yearly and half-yearty subscribers only are answerable in the Journal. The name and address of the subscriber 
communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


Drugs Act, 1938, and your valued opinion is requested as to whether, 
in the event of proceedings being instituted for a further offence, the 
warning letter on whxh no procecdings were taken, can, on notice 
being given, be used in evidence to prove, say, lack of due diligence on 
the part of the defendant 

I understand that in a recent case the Lord Chief Justice spoke 
adversely about production of warning letters in proceedings for later 
offences but I am not aware of the particular case and I shall be glad 
if you will kindly enlighten me in this respect J. ARNI 

Answer 

We have not been able to trace the case referred to by our corres- 
pondent, but we have no doubt that such letters cannot be used as 
suggested. Had there been a conviction for the matter in respect of 
which the warning letter was sent this conviction could certainly not 
have been given im evidence, prior to conviction, in the subsequent 
proceedings. It follows, therefore, that a warning letter in respect of 
something which was never proved certainly cannot be so used 

Even if the defendant, by putting his character in issue, made 
admissible the evidence of a previous conviction we do not think that 
a warning letter could be used as suggested because no proceedings 
were taken and nothing was proved. The defendant might well claim 
that there was no justification for sending the letter, and the court 
would not be entitled to try that issue 

We think that the observations of Humphreys, J., in R. v. Burton 
[1941] 28 Cr. App. R. 89 are relevant to this question 


4. -Feod and Drugs Act, 1938— Milk and Dairies Regulations, 1949 
Milk containing broken glass 

A report has been received that a bottle of milk supplied to a hous- 
hold in this borough was found to contain pieces of glass and I have 
been instructed to consider whether a prosecution may be instituted 

The following pots occur to me 
Sections 3 and 9 of the Food and Drugs Act, 1938, and reg. 21 and 30 
of the Milk and Dairies Regulations, 1949, appear to offer the only 
possible means of taking action, but as to these 

Section 3 of the Food and Drugs Act, 1938, refers to food, etc., not 
of the nature or not of the substance or not of the quality of the food 
demanded. An analytical examination of the milk in question would 
not substantiate any of these contentions, although a physical examina- 
tion does clearly show the presence of the glass. The food (milk) sold 
was of the nature of milk and of the substance of milk and | consider 
also of the quality of milk. The foreign matter was not in the nature 
of an adulterant to the food, it did not affect the food as food, but 
rather was an additional substance contained in the same receptacle 
as the food and likely to be unwittingly consumed with it, but not as a 
part of it. Section 9 refers to food intended for, but unfit for, human 
consumption, and here again | think it is arguable that the food was 
clearly not unfit but that it was the glass which was unfit and the glass 
was not part of the food 

The Milk and Dairies Regulations, 1949, make provision in reg 
1 (3) for protection from dust, dirt, flies, and other sources of contam 
ination, and in reg. 30 from contamination from dust, dirt, rainwater, 
and otherwise. Glass is not specifically mentioned and appears to be 
excluded by the ejusdem-generis rule. Moreover, | consider that the 
effect of glass in milk is not covered by the word “ contamination.” 

On the foregoing | am inclined to the view, with the possible excep- 
tion of quality under s. 3 of the Food and Drugs Act, 1938, that the 
facts disclosed do not constitute an offence and even in the case of this 
exception | consider the matter to be arguable that an offence is not 
committed. I should appreciate your observations and an indication 
as to whether you consider an offence could be proved under the 
provisions referred to or under any others ALO 

Answer 

We agree about contamination. As for quality, we agree the case 1s 
arguable, but we think the Divisional Court might say, looking to the 
object of s. 3, that a potable liquid containing a foreign body, which 
could be inadvertently taken into the mouth and cause damage, was 
not of the quality demanded 


5.—Housing Act, 1949— Advance for enlarging and improving house 
Use as guest house 

A guest house proprietor has obtained a licence from the Ministry 
of Works to alter, enlarge, and improve his house and has inquired 
if the loca! author:ty for the district within which the house ts situate 
would advance money for the purpose in pursuance of the authority's 
powers under s. 4 of the Housing Act, 1949. Would you please be 
good enough to express an opinion about a guest house being a 














“ house " within the meaning of the statute, 2 
other possible obstacle which the applicant no overcome if he can 
satisfy the council that when the alterations. enlargements, and 
improvements have been completed the house « || be in all respects 
fit for human habitation and assuming that a s2\\\factory valuation is 
received and that the estimated value of the fee s:mple does not exceed 
£5,000. AxyY. 
Answer 

We do not think an advance under s. 4 would be ultra vires. Whether 

it 1s desirable is another matter. 


6.—Licensing—“ Sleeping out™ guests—Whe 
premises within the meaning of s. 5 (a) of the 
I should be obliged if you could assist me 
following point. A licensed hotel, in addit 
reside on the premises, offers board and the fa 
certain of the guests for whom there is no roo 
guests are accommodated, not in any annex 
neighbouring boarding houses (not owned by 
hotel), which are unlicensed. The guests who slex 
houses purely as dormitories and they have their meals in the 
hotel and at the end of their stay they pay hotel propretors 
The hotel proprietors are themselves responsible for making the 
necessary financial arrangements with and for paying the boarding 
house keepers 
In the circumstances the question has arisen as to whether these 
sleeping out guests are entitled to be regarded as residents of the hotel! 
for the purpose of the Licensing Acts. We would refer you to the 
Licensing Act, 1921, s. 5 (a). The point that we have mentioned is 
referred to in vol. | of the 82nd edn. of Stone at p. 1224, footnote ()) 
and there appears to have been a case at the Belford petty sessions in 
1924 on this very point. We have not been able to secure a copy of 
the report and it is not known whether in the Belford case the guests 
slept in an annexe or in neighbouring houses not owned by the hotel 
NaM 


! whether there is any 


residing in licensed 
ensing Act, 1921 
your views on the 
to its guests who 
ties of the hotel to 
n the hotel. These 
f the hotel, but in 
proprietors of the 
out use the boarding 


Answer 
The Licensing Act, 1921, does not define “ resident,” nor has any 
case arising under the Act been decided by the High Court which gives 
guidance on the definition of the expression as it occurs in s. 5 (a) of 
the Act. In re-enacting the repealed s. 61 of the Licensing (Con- 
solidation) Act, 1910, the expression “ Licensed premises where he is 
residing was substituted for the phrase “ persons lodging in his 


IMPERIAL CANCER 
RESEARCH FUND 


(Incorporated by Royal Charter, 1939) 


Patroe : HIS MOST GRACIOUS MAJESTY THE KING 
: The Rt. Hon. THE EARL OF HALIFAX, 
Chairman of the Council: Professor H. R. DEAN, M.D., 


F.R.C.P. 
Hoa. Treasurer: SIR HOLBURT WARING, Bt, C.B.E., 
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Director : Dr. JAMES CRAIGIE, O.B.E., F.R.S. 

The Fund was founded in 1902 under the direction of the 
R College of Physicians of London and the Royal 
of Surgeons of England and is governed by repre- 
sentatives of many medical and scientific institutions. It is 
a centre for research and information on and carries 
on continuous and systematic investigations in up-to-date 
laboratories at Mill Hill. Our knowledge has so increased 

that the disease is now curable in ever greater numbers. 
Legacies, Donations, and Subscriptions are 
urgently needed for the maintenance and 

extension of our Work 
Subscriptions should be sent to the Honorary Treasurer, 
Sir Holburt Waring, Bt., at Royal College of Surgeons, 
Lincoin’s Inn Fields, W.C.2 
FORM OF BEQUEST 
I hereby bequeath the sum of £ 

Imperial Cancer Research Fund (Treasurer, Sir Holburt 
Waring, Bt.), at Royal College of Surgeons of ap 

Lincoin’s Inn Fields, London, W.C.2, for the purpose of 
Scientific Research, and I direct that the Treasurer's receipt 
shall be a good discharge for such legacy. 
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© indicate an intention that “ resident " 
he phrase previously used 
Of the many cases decided under other enactments collected in 


house,” which may be though: 
be given a wider meaning tha 


Words and Phrases Judicially Defined, by Roland Burrows, K.C., 
vol. IV., at pp. 564-573, all except one define residence by reference to 
the country, town or district of residence, not by reference to one build- 
ing or another The one exception is in Attenborough v. Thompson 
(1857) 2 H. & N. $89 D.C., decided under the repealed Bills of Sale 
Act, 1854, in which Pollock, C.B_, said that the word should be defined 
according to the object of the « nactment * There may be occasions 
when we ought to construc the word “ residence ” as meaning the place 
where a man sleeps, but the word does not necessarily have that 
meaning.” 

The object of s. 5 (a) of the Licensing Act, 1921, in our opinion, Is 
to exempt residents from permitted hours provisions designed to 
curtail the hours of casual drinking. And thus we think that where : 

A person has registered as a guest at licensed premises and, in 
doing so, has undertaken to pay the charges which include the 
amenities of those licensed premises 

The contractua! relationship is entirely between the guest and 
the licence holder ; 

The duty to secure registration under the Aliens Order, 1920, 
would seem to be on the lence holder ; 

The licence holder, as we have little doubt, could lawfully exercise 
an innkeeper’s lien on the guests goods ; 

The guest may be said to “ reside" on the premises, notwithstanding 
that, because the bedroom accommodation at the hotel is full, arrange- 
ments are made for him to sleep — 

We think that the case mentioned in Stone, 83rd edn., at p. 1238, 
heard at Belford petty sessions in 1924, in which the facts were Kenticai 
with the facts mentioned by our correspondent, was correctly decided 


7.— Private Street Works Act, 1892 Making up of footway opposite 
council estate 

My council wish to make up the footway on the north side of a 
Private street under the Private Strect Works Act, 1892. The concrete 
carriageway had already been constructed by the developer and could be 
taken over. The council acquired land lying on the south side of the 
street for housing purposes, and the district valuer in settling the value 
of the adjoining land must have taken into consideration the council's 
future liability as frontagers to the street, and the benefit of work 
already carried out by the orginal developer. Subsequently whea 











WIGRAM’S 
JUSTICE’S NOTE-BOOK 


Fifteenth Edition 
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“ The title of this book is rather too 
modest, for Wigram is really much more 
than a note-book. It is indeed one of 
the best text-books for justices and is 
also well adapted for the use of clerks 
to justices, practitioners and students.” 

Justice of the Peace. 
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grammar school of great antiquity 


1945, was regulated by a scheme 
under the Charitable Trusts Acts, 
ril 1, 1945, the school became a tran 


and its status was determined to be 


1950. The local education authority 
sons of s. 64 of the Education Act, 
| premises from payment of rates 


fines a voluntary school as a school 
local education authority or by a 
ed that the existing school premises 
s of government grant and aid from 
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the established “ by a 
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es for the period 
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to March 31, 1951 


1945, to 


April | 


ALP 

nswer 
romental and local authority expen 
and equipment affects the 
test is the mode of originally 


ruses 


the 


establishing the school. It appears that the exemption, which the Act 
of 1944 extended from the former non-provided elementary schools to 
the former secondary schools (if now “ voluntary "), applied here from 


April |, 1945, and that a refund can properly be made accordingly. 
10 Road Traffic Acts—Wehicles (Excise) Act, 1949, 5. 15—Use of 

vehicle w mit a licence—Mitigation of penaity by justices 
Section 15 of the Vehicles (Excise) Act, 1949, provides that if any 
person uses any mechanically propelled vehicle for which a licence 
under the Ax not un force, he shall be liable to an excise penalty 


of £20 of an excise penalty equa! to three times the amount of the duty 
chargeable pect of the vehicle whichever 1s the greater 

This would seem to undicate that the penalty prescnbed is a minemum 
one and although s. 8 (3) of the Act apparently gives county counct!s 
power to mitigate or remit penalties, it does not seem that the Act 
15 of the Act any 


gives to justices who convict for offences under s 
power to umpose less than the minimum penalty prescribed by the 
section. Would you be good enough to advise whether there ts any 
provisior i revenue statute (and if so which) empowering 
justices to re the penalty imposed by s. 15. JENT 
inswer 

So far a t offence is concerned the Summary Jurisdiction Act, 
1879, s. 4, 2 subject to the exceptions in s. 52 of the same Act) 
a ee power to justices to mitigate penalties. If it is not a first 





offence an ec 
one fourt! t 
s. 78.) 


penalty may be mitigated to an amount not less than 
at prescribed. (The Excise Management Act, 1827, 


il. Small Market value Vacant 
posse 

My counc:! operate the provisions of the Smal! Dwellings Acquisi- 
tion Acts and have recently been persuaded to take into account in 
determining the market value of the house a percentage of the 
price for vacant possession. | am anxious to be satisfied that this is 
legally permissible and should appreciate your valued opinion thereon 


ABLE 


Dwellings Acquisition Acts 


won 


Answer 
At 111 J.P.N. 761 we dealt with this problem at some length. We 
cannot say that the council are precluded from considering scarcity 
ertheless it will usually be unsound to make advances on 
The normal purchaser is the sitting tenant, who should 
not pay ninety per cent. of the value with vacant possession. 
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sympathetic interest that prompts such generosity 


ANY times in the past The Salvation Army 
has been helped by legacies. Today, the 


is still earnestly sought, not only for the Army's 
constant mission of moral regeneration, but also 


for its many-sided welfare work 


Full particulars can be obtained from 


The Secretary 


THE SALVATION ARMY 


101, Queen Victoria Street, London, E.C.4 














Bor UGH OF BEXLEY 


APPLICATIONS are invited for appomtmer 
under NJ.C. Service conditions of Assistar 
Solicitor. Salary within range of Grades A.P.1 
Via) to VII inclusive according to experience 
London “ Weighting ” allowance payable 
Forms of application with Conditions of 
Appointment, may be obtained from the 
undersigned to whom completed application 
endorsed Assistant Solicitor” must be 
returned by November 3, 1951 
directly of 


Canvassing indirectly, wi 


disqualify 
W. WOODWARD 
Town Clerk 
Council Offices 
Bexleyheath 
Kent 


IEWSLEY AND WEST DRAYTON 
URBAN DISTRICT COUNCIL 


Appointment of Clerk and Solicitor of the 
Council 


APPLICATIONS are invited for the above 
appointment from Solicitors with good local 
Government expenence 

The salary attaching to the post will be 
£1,050 per annum rising to £1,250 per annum 
by annual increments of £50. Should the 
provisional census figure of 20,488 be con- 
firmed the Council will further consider the 
salary to be paid as from April, 1952 

The appointment will be subject to (A) the 
Memorandum of Recommendation of the 
Joint Negotiating Committee for Town Clerk 
and District Council Clerks, (B) the passing of 


Justice of the Peace and Local Government Review, October 20, 1951 iil. 
OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (contd.) 


cm OF STOKE-ON-TRENT 
Appointment of Woman Probation Officer 


APPLICATIONS are invited for the appoint- 
ment of a woman Probation Officer for the 
above city 

The appointment and salary will be subject 
to the Probation Rules, 1949-1950. 

Applications, giving the names of two 
referees, should reach the undersigned by 
October 27, 1951 

Cc. WHITE, 
Secretary to the Probation Committee. 


Phoenix Chambers, 
Broad Street, 
Haniey 
Stoke-on-Trent 


a medical examination, (C) the provisions of 


C' MBERLAND COUNTY COUNCH the Local Government Superannuation Act Cc YUNTY BOROUGH OF WIGAN 
1937, and (D) three months’ notice on either : 
APPLICATIONS are invited for the appoint side The occupier of the post will be required Justices’ Clerk : 


to reside within the district or a reasonable 
listance thereof 

Applications, stating age, qualifications and 
experience, together with copies of two recent 
testimonials must reach me not later than 
Monday, October 29, 1951. Candidates should 
also state whether or not they are related to 


ment of Jumor Assistant Solicitor im my 
office in Grade Va (£600 £20 to £660 per 
annum). Previous Local Government experi 
ence is desirable but not essential Applica 


ssued), stating age, educa 


APPLICATIONS are invited for the appoint- 
ment at a salary of £1,250 rising by annual 8 
increments of £50 to £1,500 

Further particulars and conditions of 
appointment may be obtained from me and 
applications should be delivered to me by 


tions (no form 1s 
tion, qualifications and full details of present 


appointment and past experience, together 
with the names of two referees should reach  2"Y member or senior officer of the Co »cil Saturday, November 3, 1951 
me not later than October 31, 1951 Can Canvassing, directly or indirectly, wil > All correspondence must be endorsed 
vassing disqualifies quality justices” Clerk.” 
Cc. N. C. SWIFT EDWARD C. BARLOW HENRY FARR, 
Clerk of the Peace and of the County Clerk of the Council Chairman of the Justices 
Council! Council Offices Maye Parlour 
The Courts Yiewsley, Middlesex Town Hal 
Carlisle. Cumberland October 10, 1951 Wigan 








HE Ex-Services Welfare Society 

was founded in 1919 and exists 

for all Branches of H.M 

Forces, including the Merchant 

Navy, suffering from War 
Modern Psychoses and Neurose 

The Organization supplements 

the work of the State and local 

The Authorities, on behalf of 26,000 

ex-Service men and women now in 

Mental Hospitals,and over | 20,000 


MENTALLY other sufferers It undertakes 


their general welfare in all its 


The Grimmest They're recuperating ... by Bequest! 


Tragedy of 


War 





aspect It maintains its own 
and Curative Homes, and in addition 
an Industrial Centre where re- 


covered patients work under 
sheltered conditions 

The Society receives no State 
aid, and is the only one that deals 
exclusively with ex-Service men 
and women suffering from this 
form of war wound 

Over £60,000 is required yearly 


SHATTERED 
DISABLED to meet the minimum calls made 
on the Society. 


Please help this work by Legacy, Subscription or Donation 


Tue Ex-Services Wetrare Society 


(Registered in accordance with the National Assistance Act, 1948 


NERVE- 





HOME OF REST FOR HORSES 


In a typical year upwards of 250 animals belonging 
to poor owners receive recuperative and veterin- 
ary treatment atthe Home, including horses whose 
owners have been called up for military service. 
Loan horses are supplied to poor owners to enable 
their charges to enjoy a much-needed rest. 


THE HOME RELIES LARGELY ON LEGACIES 


President 


Patron Field-Marshal The Lord ‘ 
— : | to carry on this work. When drewing up wills for your clients, 
H.M. THE QUEEN a wae or umya please remember to icinde The Home of Rest ter Horses 
— 3 : . Borenam Wood, Herts. 


TEMPLE CHAMBERS, TEMPLE AVENUE, LONDON, E.C.4 WOME OF REST FOR WORSES, WESTCROPT STABLES, CORMAN WOSD, MmNTE 
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cu NTY BOROUGH OF DARLINGTON 
Appointment of Clerk to the Justices 


APPLICATIONS are invited from Solicitors, 
qualified under the Justice of the Peace Act, 
1949, for the above appointment. The salary 
will be £1,250 per annum rising by annual 
increments of £50 to £1,400 and 1s superannu- 
able. The appomtment ts a full ume one and 
is subject to medical examination. Offices, 
staff and equipment will be provided by the 
justices 
Applications, giving the names of two 
referees, should be sent to me by November 
3, 1951. Canvassing will be a disqualification 
J. FENWICK MOORI 
Clerk to the Justices 


Co NTY OF MIDDLESEX 
Gore Petty Sessional Division 


QUALIFIED SOLICTTOR required as Senior 

Assistant to Clerk to the Justices. Experience 

in Justices’ Clerk's office desirable 
Commencing salary £850 per annum (scale 





EASIBIND READING CASES 


A limited number of Easibind Reading 
Cases have now been received from the 
manufacturers, and orders for the same 
can now be accepted 
Subscribers will find the Easibind 
Reading Case useful for three reasons : 
1. They keep right up-to-date in book 
form all the issues published as they 
are published. 
They are exceptionally easy to handle, 
the insertion of each week's issue 
being a matter of moments. 

They keep copies in good condition, 
and prevent their being lost. 
Price : 12s. 6d. each, plus Is. Od. for 
postage and packing. 

Orders, stating whether cases for Paper or 
Reports are required, should be sent to 


JUSTICE OF THE PEACE LTD. 





Cc INTY OF SOMERSET 


UNIOR Assistant Solicitor required on the 
taff of the Clerk of the Peace and of the County 
Council. Salary within scale £685 x £25 
£760 according to experience. NJ.C. service 
conditions. Applications, giving age, educa- 
tion, date of admission, appointments held 
and names of three referees to be received by 
October 31. No canvassing. 


HAROLD KING, 
Clerk of the County Council. 
County Hall, 
Taunton. 


Cm NTY OF BEDFORD 
Appointment of Female Probation Officer 


APPLICATIONS are mvited for the appommt- 
ment of a Female Probation Officer to be 
stationed at Dunstable. Applicants must 
be between the ages of 23 and 40 unless already 
serving as full-teme Probation Officers. The 
appointment will be subject to the Probation 
Rules, and the salary and allowances payable 
will be in aceordance with such rules subject 


£850 =x £50--£1,000 per annum). Pensiwnable LITTLE LONDON, CHICHESTER 


subject to medical assessment. Applications, 
with copies of not more than three recent 
testimonials, must reach the undersigned by 
November 10, 1951 (Quoting J962 J.P.) 
Canvassing disqualifies. 
C. W. RADCLIFFE, 
Clerk to the Standing Joint Committee. 





. - | t© superannuation deduction. Applications, 
Stating age, qualifications and experience, 
accompanied by not more than two recent 
testimonials, must reach the undersigned not 
later than November 24, 1951 


D. H. LINBS, 
Deputy Clerk of the Peace 


SPECIALISTS IN 
PRIVATE INVESTIGATION 


3URR & WYATT LTD. 
Clement's Inn, Strand, London, W.C.2 
HOLBORN 1982 (4 lines) 
REFERENCES TO SOLICITORS 
Paris Office : 6 RUE DE HANOVRE 


Agents in U.3.4. and DUBLIN Established 30 years 





Shire Hall. 


Guildhall, 
Bedford 


Westminster, S.W.! 




















SECOND PRINTING 


LOCAL AUTHORITIES’ POWERS OF PURCHASE 


A Summary by A. S. WISDOM, Solicitor 





hensive without bulk . . This is a 
useful and inexpensive minor work.” 
County Councils Association Official Gazette. 


* This is an excellent practical summary. 
The summary provides a ready guide to 
members and officers of local authorities 
and their Committees when confronted 
with the question whether land can be 
used for a particular purpose.” 

Law Times 


‘* The author is to be congratulated on an 
extremely practical piece of work. From 
it you can see the relevant sections of 
the relevant Act governing the purchase 
of anything from an ancient monument 
to judges’ lodgings, from a cemetery to a 
civic restaurant, from an aerodrome to 
a slaughter-house.” 

The Journal of the Society of Town Clerks. 





“Mr. Wisdom, in a small work of 
considerable value, has produced a sum- 
mary of statutory powers which is concise 
without loss of accuracy and compre- 





Price 45., postage and packing 64. extra. Obtainable from :— 
JUSTICE OF THE PEACE LTD., Little London, Chiehester, Sussex 
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